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Court of Appeals of the District of Columbia. 

No. 3327. ; 

Joseph A. Prowinsky, 'Appellant, j 

vs. j 

Second National Bank, &c. 

(' Supreme Court of the District of Columbia. 

i 

At Law. No. 61787. | 

Second National Bank, a Corporation, Plaintiff, 

vs. 

Joseph A. Prow insky, Defendant. i 

United States of America, 

District of Columbia , ss: 

Be it remembered. That in the Supreme Court of the district of 
Columbia, at the City of Washington, in said District, at- the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration, &c. 

Filed October 30, 1918. j 

In the Supreme Court of the District of Columbia; 

At Law. No. 61787. j 

Second National Bank, a Corporation, Plaintiff, 

vs. i 

Joseph A. Prowinsky, Defendant. 

L ! J| 

The plaintiff, the Second National Bank, sues the defendant, 
Joseph A. Prowinsky, for that the said defendant, by the name of 


1—3327a 







2 
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J. A. Prowinsky, on, to-wit: the loth day of July, A. D., 1918, and 
for a long time prior thereto, became and was a depositor of the said 
plaintiff bank, and as such depositor deposited certain moneys to the 
credit of his said account and drew certain checks against his account 
in the said bank and received the proceeds thereof to his own use 
or upon his order; that the total amount of the deposits of the 
defendant from the date of opening of the said account, to wit: the 
21st day of December, 1917, up to and including the 22nd day of 
March, 1918 amounted to the sum of Eleven Hundred Twenty-seven 
Dollars and Ninety-six Cents ($1127.93); that the total amount of 
his withdrawals bv his checks drawn on said bank against his said 
account up to the loth day of July, 1918, amounted to the sum of 
Eleven Hundred and One Dollars and Nine Cents ($1101.09), and 
"hat the balance of the defendant to his credit at the said bank on. 
to wit: the 15th day of July, 1918, was the sum of Twenty Six 
Dollars and Eightv-seven Cents ($26.87); that on, to wit: 

2 the said loth dav of .Julv, 1918, the said defendant bv his 
certain check dated July 15, 1918, drawn on the Second 

National Bank, plaintiff herein, and payable to the order of J. A. 
Prowinsky, defendant herein, in the sum of Ten Hundred Thirty-six 
Dollars and Eighty Cents ($1038.80) and signed by the said de¬ 
fendant in the name of J. A. Prowinsky, was, at the request of the 
said defendant, and through a mistake of fact of the officials of the 
said bank, certified as good for the sum of Ten Hundred Thirty-six 
Dollars and Eighty Cents ($1033.80), when properly endorsed; and 
ihe defendant, by the name of J. A. Prowinsky, endorsed the said 
check and thereafter obtained funds thereon to wit; the sum of 
$1036.80 from another banking institution in the District of Co¬ 
lumbia; and thereafter, without anv consideration therefor and 
• through the mistake of fact in certifying the said check, the plaintiff 
paid the said check, the funds thereof having previously been re¬ 
ceived bv the said defendant through the said mistake of fact, and 
retained by him. That the defendant was not legally or justly en¬ 
titled to the proceeds of the said check or to retain the same, for that 
bv the certification of the said check and the cashing of the same 
the said account of the said defendant became and was overdrawn 
in the sum of Ten Hundred and Nine Dollars and Ninety-three 
Cents ($1009.93), and it thereupon was and became the duty of 
the defendant to return and pay to the plaintiff the said sum of Ten 
Hundred and Nine Dollars and Ninety-three Cents ($1009.93); and 
though often requested so to do the defendant refused and still re¬ 
fuses to pay the said sum of Ten Hundred and Nine Dollars and 
Ninety-three Cents ($1009.93). And there is due and owing 

3 from the said defendant to the plaintiff the sum of Ten Hun¬ 
dred and Nine Dollars and Ninety-three Cents ($1009.93). 

with interest from the 15th dav of Julv. A. D., 1918. 

V ^ • * 

II. 

The plaintiff, the Second National Bank, sues the defendant, 
Joseph A. Prowinsky, for money payable by the defendant to the 
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plaintiff for goods sold and delivered by the plaintiff to the defend¬ 
ant; and for work done and materials provided by the plaintiff for 
the defendant, at his request; and for money loaned by the plaintiff 
to the defendant; and for money paid by the plaintiff for the de¬ 
fendant, at his request; and for money received by the defendant for 
use of the plaintiff; and for money paid by the plaintiff for the 
defendant under and through a mistake of fact; and for money 
found to be due from the defendant to the plaintiff ork account 
stated between them. And the plaintiff claims Ten Hundred and 
Nine Dollars and Ninety-three Cents ($1009.93), with interest from 
the loth day of July, 1918, according to the particulars of demand 
hereto annexed. 

ALEXANDER WOLF, 
Attorney for the Plaintiff. 


4 Particulars of Demand. 

* * * * * * : * 


Bank of Washington, D. C.: 

December 21, 1917 .j$ 60.00 

December 31, 1917 .| 25.00 

January 16, 1918 . 50.00 

February 1, 1918 . 40.00 

Februarv 15, 1918 . 40.00 

March 1, 1918. 40.00 

March 22, 1918 .j 872.96 


Total .$1127.98 
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Withdrawals by check of J. A. Prowinskv : 


February 19, 1918. -$3.70 

February 21, 1918 . 5.00 

February 25, 1918 . 5.00 

March 4, 1918. 5.05 

March 4, 1918. 1.50 

March 5, 1918 . 8.20 

March 5, 1918. 8.00 

March 7, 1918. 10.00 

March 9, 1918 .. 5.37 

March 9, 1918 .. 5.00 

March 22, 1918 . 200.00 

April 4, 1918 (by note) . 51.00 

April 5, 1918 . 500.00 

April 8, 1918 . 5.84 

April 12, 1918. 2.50 

April 25, 1918 . 80.00 

Mav 6, 1918. 8.05 

Mav 9, 1918. 3.00 

Mav 20, 1918 . 1.50 

Mav 22, 1918. 7.29 

May 27. 1918 . 8.20 

May 29, 1918 .•• 5.00 

June 6, 191S . 5.37 

June 10, 1918 . 10.00 

June 12, 1918 . 5.00 

June 14, 1918 . 1.20 

June 14. 1918 . 15.00 

July 1, 1918 . 1.00 

Julv 6, 191S . 4.00 

Julv 12, 1918 . 6.00 

Julv 15, 1918 . 1036.80 

Total.$2013.59 


Withdrawals prior to February 19, 1918 (Acc’t stated) ... 124.32 

Total withdrawals on July 15, 1918.$2137.89 

Total deposits to July 15, 1918. 1127.96 

Account overdrawn on July 15 1918.$1009.93 


ALEXANDER WOLF, 

Attfy for Plaintiff. 
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5 Affidavit of John C. Eckloff. 

* * * * * * * 

District of Columbia, ss: 

I. John C. Eckloff, being first duly sworn, upon oath depose and 
say that I am the Cashier of the Second National Bank, the plaintiff 
in the above entitled cause, wherein Joseph A. Prowinsky is named 
as defendant, and that I have personal knowledge of the matters 
and things herein set forth; and this affiant says that he knows the 
defendant, Joseph A. Prowinsky, in said declaration named, and 
that the plaintiff has a just right to recover against the defendant 
what it claims in its said declaration and particulars of demand, 
both of which are made part hereof as if herein specifically set 
forth; | 

That the said defendant, by the name of J. A. Prowinsky, became 
a depositor of the plaintiff bank on the 21st day of December, 1917, 
and from said date up to and including the 22nd day of March, 
191S, deposited in the said bank to his credit a total sum of Eleven 
Hundred Twenty-seven Dollars and Ninety-six Cents -$(1127.96), 
and that withdrawals bv checks of the defendant, bv the name of 
J. A. Prowinsky, from the date of opening of the said account, to 
wit: December 21, 1917 up to July 15, 1918, inclusive, amounted 
to the sum of Twenty-One Hundred Thirty-Seven Dollars and' 
Eighty-nine Cents ($2137.89), and the said defendant did thereby 
overdraw his account with the said plaintiff bank in the sum of Ten 
Hundred and Nine Dollars and Ninety-three Cents ($1009.93), with 
no consideration therefor but entirely through a mistake! of fact 
under the following conditions and circumstances: That on 

6 the loth day of July, 1918 the defendant requested the plain¬ 
tiff bank to certify his check, dated July 15, 191S, and pay¬ 
able to the order of the defendant, bv the name of J. A. Prowinskv. 
in the sum of Ten Hundred Thirty-six Dollars and Eighty Cents 
($1036.80), said check being signed by the defendant by the name 
of J. A. Prowinsky, although at said time the amount to the credit 
of the said defendant at the said bank was only the sum of Twenty- 
six Dollars and Eighty-seven Cents ($26.87), yet, nevertheless, 
through a mistake of fact on the part of one of the bookkeepers of 
said bank the said check, by this affiant as Cashier of the said bank; 
was certified as good for the sum of Ten Hundred Thirty-six Dol¬ 
lars and Eighty Cents ($1036.80), when properly endorsed; and 
upon said certification, due entirely through an error and mistake 
of fact as to the true status of the account of said defendant, the 
said defendant endorsed the said check by the name of J. A. Pro- 
winsky and obtained the proceeds thereof from another of the banks 
in the District of Columbia, and in the regular course of its business 
the plaintiff bank paid over the said sum of Ten Hundred Thirty- 
six Dollars and Eighty Cents ($1036.80) on the said certified check: 
that by the payment of the said check the account of the defendant 
became and was overdrawn in the said sum of Ten Hundred and 
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Nine Dollars and Ninety-three Cents ($1009.93); and it thereupon 
became and was the duty of the said defendant, upon demand, to 
pay over and return the said amount of his overdraft, to wit: the 
sum of Ten Hundred and Nine Dollars and Ninety-three Cents 
C$1009.93) to the said bank, the defendant well knowing that the 
said certification and payment of the said check was made 

7 through a mistake of fact and without any consideration 
whatever therefor, and that he is liable to the plaintiff as 

money had and received by him to the use of the plaintiff.. That 
this affiant has demanded of the defendant the return of the amount, 
of his overdraft, to wit: Ten Hundred and Nine Dollars and Ninety- 
three Cents ($1009.93), but the defendant refused and still refuses 
to pay the same. And there is due and owing from the defendant, 
to the plaintiff the said sum of Ten Hundred and Nine Dollars and 
Ninety-three Cents ($1009.93), with interest from the loth day of 
July, 1918. exclusive of all set-offs and just grounds of defense. 

JOHN C. ECKLOFF. 

Subscribed and sworn to before me this 30th dav of October, 1918. 
[seal.] F. J.“ EHLERS, 

Notary Public, District of Columbia. 

Demurrer. 

Filed November 26,1918. 

* * ; * * * * * 

The defendant says that the plaintiff’s declaration filed in the 
above entitled cause is bad in substance. 

SHEEHY & SHEEHY. 
Attorneys for Defendant. 

Note.—A mong the questions of law to be argued are the fol¬ 
lowing: 

8 1. That said declaration, on its face, shows that the action 
of the plaintiff in certifying the check of the defendant and 

in paying the same when presented was the voluntary act of the 
plaintiff. 

2. That said declaration alleges no matter or matters of fact about 
which the plaintiff was mistaken when it certified the check of the 
defendant as in said declaration alleged. 

SHEEHY & SHEEHY, 

Attorneys for Defendant. 

Alexander "Wolf. Esq., Attorney for Plaintiff: 

Please take notice that the foregoing demurrer will be calendared 
for hearing thereon on Fridav, December 6. 1918. 

SHEEHY & SHEEHY, 
Attorneys for Defendant. 
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Service of a copy of the foregoing acknowledged this 26th day of 
November, A. D., 1918. 

ALEXANDER WOLF, 

Attorney for Plaintiff. 
By DAVID E. COHEN. 
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Supreme Court of the District of Columbia. 


Friday, January 10th, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

* * * * * * * 

Upon hearing the defendant's demurrer to the plaintiff's declara¬ 
tion, it is considered that said demurrer be, and the sam$ hereby is 
overruled. 

Further, upon consideration of the motion of plaintiff filed herein 
for judgment against defendant as for want of plea, it |is ordered 
that said motion be. and the same hereby is overruled, with leave 
to defendant to plead and to file an affidavit of defense within ten 
f 10) days from and including this date. I 

Pleas, &c. 


Filed January 22, 1919. 


★ ★ 5k 5k 5k * ; * 

Comes now the defendant in the above entitled cause, by his at¬ 
torneys, and for pleas to the plaintiff’s declaration filed in the above 
entitled cause says: 

4 / 

1. That he is not indebted as in said'declaration alleged: 


2. And for a further plea says that he never undertook and 
promised as in said declaration alleged. 

SHEEHY & SHEEII|Y, 
Attorneys for Defendant. 

10 Affidavit of Defense. \ 

sk * sk 5k * * | sk 

District of Columbia, To wit: 

Personally appeared before me a Notary Public in and for the 
District aforesaid, Joseph A. Prowinskv who, being first duly sworn 
according to law, deposes and says that he is the defendant in the 
above entitled cause and that he has a good defense to the plaintiff’s 
cause of action as follows*: that he came to said District as an em¬ 
ployee of the Federal Government during the present war emergency 
and opened an account with the plaintiff because its banking house 
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was convenient toihis then place of employment; that subsequently 
his place and hours of employment were changed and by reason 
thereof and also by reason of the hours during which the plaintiff s 
banking house was open for business the transaction of business by 
this defendant with the plaintiff became and was difficult and in¬ 
convenient; that he decided to change his account to another bank¬ 
ing house whose hours of business were better suited to his hours of 
employment and with that end in view he left his pass book with 
the plaintiff for the purpose of having his account balanced and 
settled; that after the lapse of a reasonable time he applied to the 
plaintiff for the return of his pass book and was informed that be¬ 
cause of a shortage in clerks the plaintiff had been unable to have his 
account balanced; that he made this request for the return of his 
pass book duly balanced more than once and each time was given 
the same response: that on to-wit the 15th day of July, 1918, having 
determined i to move his account, as aforesaid, in good faith. 

11 he applied to the plaintiff to be informed as to the amount 
of the balance standing to his credit and an officer of the 

plaintiff after an inspection of the plaintiff's books of account, in¬ 
formed him that his balance was the sum of $1086.80 and he, there¬ 
upon. in good faith, drew a check to his own order for said balance 
and the plaintiff by its proper officer certified his said check to be 
good for the aforesaid amount: that relying upon the statements of 
ihe officers of said plaintiff and its certification of his check as 
aforesaid he. in good’faith, endorsed, transferred and delivered 
said check to another banking house and received value therefor: 
that with a portion of the proceeds of said check he opened an 
account with the said other banking house and retained the re¬ 
mainder for certain expenditures which he expected to make; that 
he supposed his account with the plaintiff had been fully settled 
and closed until about two months thereafter he was called upon 
by an officer of the plaintiff who attempted to explain to him that 
an error or mistake had been made in his account and that he was 
indebted to the plaintiff in the sum of $900.00 which he was re- 
ouested to refund and which he declined to do unless upon proof 
that he was so indebted; that subsequently he was called upon by 
the attorney for the plaintiff who demanded of this defendant the 
sum of $1030.00 and threatened suit if it was not paid; that the 
plaintiff acting through its said attorney has now brought suit 
against this defendant, as will appear bv reference to the declara¬ 
tion filed herein, for the sum of $1009.93. This defendant further 
says that he has no record of the deposits made by him with the 
plaintiff except the entries made by the officers of the plain- 

12 tiff in his pass book from time to time and said pass book 
was left by him with the plaintiff, as hereinbefore set forth, 

for settlement and has not been returned to him and is not now in 
his possession: that he has drawn quite a large number of checks 
against his said account with the plaintiff, of some of which he has 
no memorandum, and hi< paid and canceled checks are likewise in 
Ihe custody and possession of the plaintiff who refuses to surrender 
them to him: that after suit brought, through his attorney, he made 






9 


JOS. A. PROVINSKY VS. SECOND NATIONAL BANK, 

demand to be shown his pass book and was informed by the officers 
of the plaintiff that said pass book was not now in its possession if it 
had ever been; that thereupon, through his attorney he demanded 
to be shown his account upon the books of the plaintiff but said 
account being carried by what is called the daily balance method 
necessitated the examination of a number of books of account and a 
large number of pages in each book, whereupon an officer of the 
plaintiff offered to furnish a copy of said account and a few days 
later a pencil statement purporting to be a copy of his account was 
furnished to his attorney which contained a number of errors and 
mistakes in addition and subtraction, which were admitted thereon; 
and another small error which apparently had not been discovered; 
that this defendant has not in his possession any records or infor¬ 
mation known to him to be correct from which he is able to state 
what the correct amount of his balance was at the time he closed 
his account with the plaintiff, all of which such records are in the 
possession of the plaintiff and in view of the many errors and mis¬ 
takes admitted by the plaintiff, the lapse of time before any demand 
was made upon him, the varying amounts demanded, as 
13 hereinbefore set forth, and the fact that the records are in 
the possession of the plaintiff, the magnitude and importance 
of the amount demanded in this suit, he believes the claim of the 
plaintiff should be made a matter of strict proof; that in his dealings 
with the plaintiff he has acted in entire good faith and ffilied upon 
the statements of the officers of the plaintiff as to the amopnt of the 
balance to his credit and so relying upon such statements, made with 
full information at their disposal for examination, he has; made ex¬ 
penditures and incurred obligations which he otherwise would not 
have made and incurred, to about the sum of $500.00, but for the 
statements and conduct of the plaintiff and its officers, gs herein¬ 
before set forth. 

JOSEPH A. PROWINSKY. 

Subscribed and sworn to before me this 22d day of I January, 
4 D 1919 ! 

[seal.] WILLIAM W. MILLAN, 

Notary Public, D. C. 


Motion for Judgment. 

Filed January 29, 1919. 

* * •* * * * ; * 

Comes now the plaintiff, by its attorney, and moves the Court for 
judgment against the defendant, for failure to file a sufficient affi¬ 
davit of defense under the Pules of this Court. 

ALEXANDER WOLF, 

Attorney for Plaintiff. 
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14 Messrs. Sheehv & Sheehy, Attorneys at Law, Columbian 

Building. City. 

Gentlemen : 

Please take notice that the motion in the above entitled cause has 
been calendared for hearing on Fridav. .Tanuarv 31. 1919. 

ALEXANDER WOLF, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, September 15, 1919. 

Session resumed pursuant to adjournment, Mr. -Justice Gould pre¬ 
siding. 

******* 

Upon consideration of the motion of plaintiff filed herein for 
judgment for want of a sufficient affidavit of defense, it is ordered 
lhat said motion be, and the same hereby is granted. 

Wherefore, it is considered that, plaintiff herein recover of de¬ 
fendant the sum of One thousand and nine and 93/100 dollars 
($1,009.93). with interest thereon from the loth day of July, 1918, 
being the money payable by said defendant to plaintiff by reason of 
the premises, together with the costs of suit, to be taxed by the 
Clerk, and have execution thereof. 

15 Memorandum. 

September 20, 1919.—Order for entry of appeal and issuance of 
citation, filed. 

16 In the Supreme Court of the District of Columbia. 

At Law. No. 61787. 

Second National Bank, a Corporation, Plaintiff, 

vs. 

Joseph A. Provinsky, Defendant. 

The President of the United States to Second National Bank, a 
corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal noted before the Supreme Court of the Dis¬ 
trict of Columbia, on the 20" day of September, 1919, wherein 
Joseph A. Prowinsky — Appellant, and you are Appellee, to show 
cause, if any there be, why the Judgment rendered against the said 
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Appellant, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the Su¬ 
preme Court of the District of Columbia, this '20th day of September 
in the year of our Lord one thousand nine hundred and nineteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, I 
Bv FRED C. O’CONNELL. * 

Service of the above Citation accepted this — day of- 1 19—. 


'Attorney for Appellee . 

[Endorsed:] No. 617S7. Law. Second National Bank vis. Joseph 
A. Prowinskv. Citation. Issued Sept. 20", 1919. Served cop- of 
the within Citation on Second National Bank by C. H. Rudolph, 
President, Personally, Sept. 22, 1919. Maurice Splain, Marshal. 
Sheehy & Sheehy. Attorneys for Appellant. j 

17 Memoranda. 


September 25, 1919.—Penalty of the bond for costs on appeal fixed 
at $100, or deposit of $50. 

October 2, 1919.—$50 deposited in lieu of bond. 

i 

Assignment of Errors. 

. Filed October 16, 1919. j 

* * * * * * : * 

The Court erred: j 

1. In overruling the demurrer of the defendant to the declaration. 

2. In granting the motion of the plaintiff for judgment j because 

of the alleged insufficiency of the affidavit of defense. ! 

o l 


* 


SHEEHY & SHEEHY!, 
Attorneys for Defendant . 

i 

Designation of Record on Appeal. 

Filed October 16, 1919. I 


* 


* * 


* 


* 


* 


The Clerk of the Court will please prepare the transcript of the 
record on appeal in the above entitled cause and include 
18 therein the following: j 
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1. Declaration and supporting affidavit. 

2. Demurrer to declaration. 

3. .Judgment overruling demurrer. 

4. Pleas and affidavit of defense. 

5. Motion of plaintiff for judgment under 73rd Rule. 

6. Judgment for plaintiff rendered September 15, 1919. 

7. Assignment of errors. 

8. This designation. 

SHEEHY & SHEEHY, 

A ttomeys for Defendant. 


Service of eopv hereof acknowledged this 16th dav of October. 
1919. 

ALEXANDER WOLF, 

Att’y for Plaintiff. 
Bv L, E. TANNER. 


19 Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61787 at Law, wherein Second 
National Bank, a corporation, is Plaintiff and Joseph A. Prowinsky 
is Defendant, as the same remains upon the files and of record in 
said Court. 


In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of October, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3327. Joseph A. Prowinsky, appellant, vs. Second National Bank. 
Court of Appeals, District of Columbia. Filed October 27, 1919. 
Henry W. Hodges, clerk. 


(376) 













OF THE DISTRICT OF COLUMBIA. 

October Term, 1919. 


SECOND NATIONAL BANK, A CORPORATION, 

APPELLEE. 


FRANCIS P. SHEEHY, 
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OF THE DISTRICT OF COLUMBIA. j 

October Term, 1919. 


No. 3327. 


JOSEPH A. PROWINSKY, APPELLANT; 

vs. I 

SECOND NATIONAL BANK, A CORPORATION, 

APPELLEE. 


BRIEF OJi BEHALF OF APPELLANT. 


Statement of the Case. 

This is an action to recover money paid under an al¬ 
leged mistake of fact. The appellee is a National bank 
of this District and the appellant was a depositor thereol. 
The declaration alleges that on the 15th day of August, 
1918, the appellant drew a check to his own order qn the 
appellee for SI,036.80 and at his request the appellee 
“through a mistake of fact,” but which mistaken fact is 
not alleged, certified said check to be good for said 
amount when properly endorsed; that the appellant en¬ 
dorsed said check to another banking institution and re¬ 
ceived funds to the full amount therefor and thereafter 
“without any consideration therefor,” and through the 
mistake of fact in certifying said check, the appellee paid 
said check; that by the payment of said check the ap¬ 
pellant’s account became overdrawn to the amount of 
SI,009.93, which amount is sought be recovered. The 
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declaration was accompanied by an affidavit under Rule 
73, of the court below. The appellee demurred to the 
declaration as being bad in substance but the demurrer 
was overruled with leave to plead. The appellant then 
pleaded the general issue and supported the plea with an 
affidavit of defense. A motion was made by the appellee 
lor judgment under said Rule 73, because of the alleged 
insufficiency of the affidavit of defense. The motion was 
granted, judgment for the amount claimed, with interest 
and costs entered and from that judgment the present 
appeal is taken. 


Assignment of Errors. 

The court below erred: 

1. In overruling the demurrer to the declaration. 

2. In granting the motion for judgment under Rule 73, 
for alleged insufficiency of the affidavit of defense. 


ARGUMENT. 

The Court Erred in Overruling the Demurrer to 

the Declaration. 

It is well settled that voluntary payments of money 
may not be recovered, and by voluntary we mean pay¬ 
ments made where there was no legal obligation to pay 
and no circumstances of duress. The declaration shows 
on its face that the action of the appellee was purely 
voluntary, as there was no legal obligation on the appellee 
to certify the check, and it specifically alleges that the 
payment of the check was “without consideration there¬ 
for.” Certification of the check at the request of the 
drawer did not change the relations between the ap¬ 
pellant and appellee nor did it impose upon the ap- 
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pellee any greater liability to a subsequent endorsee than 
if it had not been certified. 

Oyster & Fish Co. vs. Bank, 51 Ohio St., 106. 

Payment of the check in question was made under a 
mistake of law as to the liability of the appellee upon its 
certification rather than under any mistake of 'act. Pay¬ 
ments made under a mistake of law may not be re¬ 
covered. The endorsee of this check had no claim 
against the appellee. It could only demand payment 
and the appellee had the right to refuse. If payment had 
been refused a retrc grade movement would have to be 
begun against prior endorsees, if any, and the drawer. 

D. C. Code, sec. 1493. 

Manufacturers Bank vs. Swift, 70 Md., olo.i 

It would be otherwise, however, had the appellee certi¬ 
fied the check at the request of a holder for value, because 
thereby the situation of the holder would have been 
altered, since by such certification, at the instance of the 
holder, the drawer and endorsers are discharged. 

D. C. Code, sec. 1492. j 

The declaration also shows that this action is not based 
upon the check as a negotiable instrument. The declara¬ 
tion clearly shows that the action is based upon an al¬ 
leged right to recover money paid under a mistake qf fact. 
It also clearly shows that the appel'ee paid no money to 
the appellant but that payment was in fact made to 
another banking institution as endorsee and holder ol the 
check in its own right. 

An action to recover money paid under a mistake of 
fact must be brought against the person to whom the 
payment was made. 

National Bank vs. Berrall, 70 N. J. L., 757. 


i 

i 
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The money which the appellant received on this check 
was not the money of the appellee but the money of 
another bank to which he endorsed and delivered the 
check. The endorsement gave the second bank title to 
the check and when it received payment from the ap¬ 
pellee it did so in its own right and not as the agent and 
representative of the appellant. Hence, if any action is 
to be brought for the recovery of the money as having 
been paid under a mistake of fact it should be brought 
against the bank which received the money from the 
appellee. 

Bank vs. Berrall, supra. 

Payment of the appellant’s check was prima facie evi¬ 
dence of funds. 

Bank of U. S. vs. Washington, 3 Cr. C. C., 295. 

Bank of U. S. vs. Wilson, 3 Cr. C. C., 214. 

The only basis of the action is the allegation that pay¬ 
ment was made under a mistake of fact but no informa¬ 
tion is accorded the appellant, either in the declaration or 
in the supporting affidavit, as to the particular fact about 
which the mistake was made. This is merely the state¬ 
ment of a conclusion and not an allegation of a fact. 

The Court Erred in Granting the Motion For Judgment 
Under Rule 73, For Alleged Insufficiency of the 
Affidavit of Defense. 

This court has defined the purposes and limitations of 
Rule 73, of the court below, in a number of cases to which 
it is unnecessary to refer. The appellant is willing to have 
the sufficiency ot his affidavit tested by the rule laid down 
in Codington vs. Standard Bank, 40 D. C. App., 409, as 
follows: 

“As we have many times suggested, the object 

of the seventy-third rule is to promote justice by 
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preventing, so far as possible, fictitious defenses. 
It was, of course, never intended as a substitute 
for a trial. If, therefore, the court upon reading 
an affidavit of defense, is convinced that it has 
been made in good faith, and that a doubt exists 
as to the right of the plaintiff to recover, s umm ary 
judgment ought not to be entered. (Citing cases.) 

“Tested by the foregoing rule, we think the 
present affidavit sufficient. All facts within the 
personal knowledge of the defendant are clearly 
and fully averred. . . . Taking the affidavit 
as a whole, the good faith of the defendant is clear, 
and a doubt is raised as to whether the plaintiff 
ought to recover.” ! 

i 

For the purpose of a motion for judgment un^ler the 
seventy-third rule the statements in the affidavit of de¬ 
fense are admitted by the plaintiff and must be con¬ 
sidered by the court as true. This being so, let us examine 
the affidavit of defense in this case, in the light of the rule 
laid down, as above, and see whether there is any doubt 
as to the right of the plaintiff (appellee) to recover the 
amount claimed in its declaration. 

The affidavit states that appellant intended to move his 
account to a more convenient banking institution and 
with that end in view left his pass book with the appellee 
to be balanced; that he requested its return on several 
occasions but only received an excuse; that the book was 
never returned to him; that he then requested to be in¬ 
formed as to the state of his account and was informed 
that his balance was §1,036.80; that this statement was_ 
accepted by him and he drew a check to his own order 
for that amount and asked to have it certified. Drawing a 
check for the full amount of his credit and asking to have 
it certified was notice to the appellee that he was closing 
his account. The certification was then given, it being all 
one transaction. What took place between the appellant 
and appellee on that occasion was in law an account 
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stated which can only be re-opened for fraud or mistake. 
No fraud is charged and no fact about, which a mistake 
was made is alleged. 

Gordon vs. Fraser, 13 D. C. App., 3S6. 

The affidavit further states that the appellant did in 
fact open an account with another bank and that he 
supposed his account with the appellee closed; that he 
heard nothing more about it until two months thereafter 
when an officer of the appellee called on him and de¬ 
manded S900 which he stated was the amount of the al¬ 
leged overdraft; that later the attorney of the bank 
called on him and demanded SI,060 which he stated to be 
the amount of the overdraft and threatened suit; that he 
refused to make any payment except upon proof that 
he was indebted, but proof was not furnished; that suit 
was brought for SI,009.93, which is alleged to be the 
amount of the overdraft. The motion for judgment ad¬ 
mits demand for these three varying amounts were made 
on behalf of the appellee. The motion for judgment was 
set for hearing on January 31, 1919 (Rac., p. 10), but 
whether actually heard on that day does not appear in the 
record. It would seem to be proper to state, by way of 
argument, since there is no other way of bringing the mat¬ 
ter into the record, that at the hearing of this motion the 
court below announced that he would overrule it since 
he was bound to consider the statements in the affidavit 
as true; that it appeared thereby that different amounts 
were demanded at different times and that he could not 
determine without proof the correct amount for which to 
render judgment and that the evidence was all in the pos¬ 
session of the plaintiff (appellee). Upon the urging of 
counsel for the appellee, however, the court finally took 
the matter under advisement, and on September 15th 
following, entered judgment for the amount claimed in 
the declaration (Rec., p. 10). 
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The affidavit further states that after suit was brought 
he demanded to be shown his passbook, but possession of 
it was denied by the appellee; that he was furnished with 
an alleged copy of his account from the books of the ap¬ 
pellee, in which the appellee admitted a number of mis¬ 
takes and on which another was discovered which had 
escaped appellee’s notice; that his paid and canceled 
checks are in the possession of the appellee and will not be 
delivered to him; that he has no record by whichjhe can 
state what his balance was on the 15th day of August, 
1918. 

I 

The affidavit further states that the appellant acted in 
good faith; that he relied upon the statement arid con¬ 
duct of the appellee and so relying he incurred expenses 
and obligations to the amount of 8500 which he would 
not otherwise have incurred. This in itself is a gobd par¬ 
tial defense, for no principle is better established than 
that where the negligent conduct of one persori leads 
another into error or loss the negligent one must bear it. 

An affidavit of defense is not subject to the same close¬ 
ness of scrutiny or strictness of construction as the affi¬ 
davit of the plaintiff. | 

Gordon vs. Fraser, 13 D. C. App., 387. 

i 

It is respectfully submitted, that if the declaration be 
found to be good in law, that the affidavit of disfense 
states sufficient facts to raise an honest doubt of the right 
of the appellee to recover the amount claimed in the 
declaration and the case should be required to go to 
trial. 

Respectfully submitted. ! 

FRANCIS P. SHEEHY, ! 
VINCENT A. SHEEHY, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 

Statement. 

The appellee (plaintiff below) obtained judgment 
against tbe appellant (defendant) under the 73rd Rule 
of the Supreme Court of the District of Columbia, for 
the failure on the part of the defendant to file a suffi¬ 
cient affidavit of defense. | 

The plaintiff filed its declaration in two counts, a 
special count and the common counts, and attached 
thereto its particulars of demand, showing the deposits 
and withdrawals of the defendant, and that his account 
was overdrawn in the sum of $1,009.93; and also at¬ 
tached to its declaration an affidavit of merit under 
the said 73rd Rule. 
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The defendant filed a demurrer to the declaration, 
which was overruled by the Court, and thereafter filed 
his pleas and affidavit of defense. 

The plaintiff then moved for judgment, under the 
73rd Buie referred to, which motion was granted, and 
from that judgment the present appeal was taken. 

Consideration* of the Declaration, Bill of Particu¬ 
lars and Affidavit of the Plaintiff. 

(1) Declaration. The declaration of the plaintiff 
clearly sets forth a cause of action. It shows that the 
defendant became and was a depositor of the plaintiff 
bank, that he deposited certain moneys to his credit at 
said bank, drew certain checks against his account at 
said bank and received the proceeds thereof; that on 
the 15th day of July, 1918, his account became over¬ 
drawn in the sum of $1,009.93; that this overdraft was 
due to a mistake of fact on the part of the officials of 
the plaintiff bank in certifying a check of the defen¬ 
dant, at his request, in the sum of $1,036.80, at a time 
when he only had to his credit the sum of $26.87; that 
the certification of the said check was due entirely to a 
mistake of fact and the defendant was not legally or 
justly entitled to the proceeds of the said check, or to 
retain the same; that the defendant cashed the said 
check at another banking institution in the District of 
Columbia, obtaining the full amount of funds therefor; 
that it was the duty of the defendant to pay to the 
plaintiff bank the amount of the said overdraft, and 
that the defendant, upon request, refused so to do. 

The second count of the declaration contains the 
common counts. 

(2) Particulars of Demand. The particulars of de¬ 
mand, attached to the declaration, show the deposits of 


the defendant in the plaintiff bank, with the dates on 
which each deposit was made, beginning with the 21st 
day of December, 1917, the date of opening the account, 
and continuing up to and including the 22nd day of 
March, 1918, showing the total amount of deposits to 
be the sum of $1,127.96. 

The particulars of demand also include the with¬ 
drawals by check of the defendant up to and including 
the 15th day of July, 1918, the date of certification of 
the check through mistake of fact, and show the total 
amount of withdrawals to be the sum of $2,137.89. De¬ 
ducting from this amount the total deposits of $1,- 
127.96, shows the defendant’s account to be overdrawn 
on July 15, 1918, in the sum of $1,009.93. 

(3) Affidavit. The affidavit of the cashier of the 
plaintiff bank sets forth that the plaintiff became a de¬ 
positor of the bank on December 21, 1917, and from 
said date up to and including the 22nd day of March, 
1918, the sums deposited to his credit in said bank 
amounted to $1,127.96; that he withdrew therefrom by 
his checks, up to and including the 15th day of July, 
1918, the sum of $2,137.89, thereby overdrawing his 
account in the sum of $1,009.93; that there was no con¬ 
sideration for such overdraft, and that the same arose 
through a mistake of fact, under the following condi¬ 
tions and circumstances: that on the 15th day of July, 
1918, the defendant requested the plaintiff bank to cer¬ 
tify his check, dated July 15, 1918, drawn payable to 
his order, in the sum of $1,036.80, although at said time 
the amount to the credit of the defendant was only the 
sum of $26.87; that through a mistake of fact on the 
part of one of the bookkeepers of the bank the said 
check was certified by the cashier of said bank as good 
for the said sum of $1,036.80, and upon said certifica- 
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tion, due entirely to a mistake of fact as to the true 
status of the account of the defendant, said defendant 
endorsed the check and obtained the proceeds thereon 
from another bank in the District of Columbia, and in 
the regular course of its business the plaintiff bank 
paid the said check; that by the certification and pay¬ 
ment of the said check the account of the defendant 
became and was overdrawn in the said sum of $1,- 
009.93. And the affidavit proceeds on the theory of 
this overdraft, and that the defendant is liable therefor 
to the plaintiff as money had and received by him to 
the use of the plaintiff, and upon demand the defen¬ 
dant refused to pay the said overdraft. The affidavit 
clearly sets up the fact to be that the account of the 
defendant was overdrawn by the certification of his 
check, and that the said certification was the result of 
a mistake of fact. 

Consideration of Affidavit of Defense. 

The defendant sets up that he is an employee of the 
Federal Government during the present war emer¬ 
gency and that he opened an account with the plaintiff 
bank; that he decided to change his account to another 
banking house, and with that end in view he left his 
pass book with the plaintiff bank for the purpose of 
having the book balanced and the account settled; that 
after the lapse of a reasonable time he applied to the 
plaintiff for the return of his pass book and was in¬ 
formed that because of a shortage in clerks the plain¬ 
tiff had been unable to have his account balanced; that 
he made this request more than once, and each time 
was given the same response; that on the 15th day of 
July, 1918, after determining to move his account, as 


aforesaid, he applied to the plaintiff to be informed as 
to the amount of balance standing to his credit, and 
was informed that his balance was the sum of $1,036.80, 
and that he thereupon, in good faith, drew a check to 
his own order for the said balance, and this check was 
certified; that relying upon the statements of officers 
of the hank and the certifying of his check, he en¬ 
dorsed, transferred and delivered the said check to 
another banking house, and with a portion of the pro¬ 
ceeds of said check he opened an account with the said 
other banking house, and retained the remainder for 
certain expenditures he expected to make; that he sup¬ 
posed his account with the plaintiff had been fully set¬ 
tled and closed until about two months thereafter he 
was called upon by an officer of the plaintiff, who at¬ 
tempted to explain to him the error or mistake made in 
his account, and that he was indebted to the bank in 
the sum of $900.00, which he was requested to “refund 
and which he declined to do except upon proof that he 
was so indebted; that subsequently he was called upon 
again by an officer of the plaintiff, who demanded of 
him the sum of $1,060.00, and threatened suit if it was 
not paid; that suit was thereafter brought in the sum 
of $1,009.93. The defendant further says that he has 
no record of the deposits made by him with the said 
plaintiff, except entries made by the officers iof the 
plaintiff in his pass book, which has not been returned 
to him and is not now in his possession; that he has 
drawn quite a large number of checks against his ac¬ 
count with the said plaintiff, of the sum of which he 
has no memorandum, and his paid and cancelled checks 
are likewise in the possession of the plaintiff, wjho re¬ 
fuses to surrender them to him, that after suit brought., 
through his attorney he made demand to be shown his 
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pass book and was informed by the officers of the plain¬ 
tiff that the said pass book was not now in its posses¬ 
sion, if it ever had been; that he demanded to be shown 
his account on the books of the plaintiff, and a penciled 
statement purporting to be a copy of his account was 
furnished to his attorney, which contained a number 
of errors and mistakes in addition and subtraction, 
which were admitted thereon, and another small error 
which apparently had not been discovered; that the de¬ 
fendant has not in his possession any records or in¬ 
formation known to him to be correct from which he 
is able to state what the correct amount of his balance 
was at the time of closing his account with the plaintiff, 
such records being in the possession of the plaintiff, 
and in view of the many errors and mistakes admitted 
by the plaintiff and the lapse of time before any de¬ 
mand was made upon him, and the various amounts 
demanded, as hereinbefore set forth, and the fact that 
the records are not in the possession of the plaintiff, 
and the magnitude and importance of the amount de¬ 
manded in this suit, he believes the claim of the plain¬ 
tiff should be a matter of strict proof; and that relying 
upon the statement of the officers of the plaintiff as to 
the amount of balance to his credit, he has made ex¬ 
penditures and incurred obligations which he would 
not otherwise have made and incurred, up to the sum 
of $500.00. 

Abgument. 

An examination of the particulars of demand show 
that at no time during the entire course of business 
dealings between the plaintiff and defendant, did the 
defendant ever have a balance of $1,036.80, and that 
this fact must have been known to the defendant by 



reason of the further fact that the withdrawals by 
checks of the defendant, as shown by the particulars 
of demand, show withdrawals on March 22, 1918, of 
$200.00 and on April 5,1918, of $500.00, and as his total 
deposits were only $1,127.96 and he drew a number of 
checks prior to the $200 and $500 checks, and also drew 
a number of checks after the said two checks, he must 
have had knowledge of the fact that at the time of 
certification, his balance was not sufficient to justify a 
withdrawal of $1,036.80, or any approximate amount. 

So that, considering the particulars of demand and 
the affidavit, it is so clearly a mistake of fact that re¬ 
sulted in the certification of the check, that there can 
be no question on this point. All of the defendant’s 
deposits were in small amounts, as shown by the par¬ 
ticulars of demand, other than his deposit on March 22, 
1918, of $872.96, against which deposit he drew his 
checks of March 22, 1918 in the sum of $200, April 5, 
1918, in the sum of $500, payment of note on April 4, 
1918, in the sum of $51.00, and some 17 checks there¬ 
after, ranging in amounts from $1 to $80 and aggre¬ 
gating over $160.00, so he knew that his deposit of 
$872.96 on March 22, 1918, had been almost exhausted. 

The defendant’s affidavit was not sufficient under the 
73rd Rule. The rule requires the defendant not only 
to deny the right of the plaintiff, but to state in pre¬ 
cise and distinct terms his grounds of defense, which 
must be such as would, if true, be sufficient to defeat 
the p laint iff’s claim in whole or in part. 

Fid. & Deposit Co. v. U. S. to the use of Smoot, 
187 U. S., 315. 

The defendant was furnished a bill of particulars as 
a part of the plaintiff’s case, showing his deposits and 
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■withdrawals, and he does not deny in his affidavit of 
defense that he is indebted for the amount sued for. 
He admits in his affidavit that he caused his check to 
be certified in the sum of $1,036.80, and that he received 
the full proceeds thereof; that with a portion of the 
proceeds he opened an account at another bank, and 
retained the remainder of the proceeds. He is in the 
same position as if he had had the check cashed at the 
bank upon which it was drawn, for he took it to an¬ 
other bank, had it cashed there and received all of the 
proceeds, thereupon redepositing a part of said pro¬ 
ceeds. He has not been damaged, but on the contrary 
has received money in the sum of $1,009.93, which did 
not belong to him. The fact that he made expendi¬ 
tures and incurred obligations does not change his lia¬ 
bility, nor does he set forth such expenditures or such 
obligations. But even if he had set them forth, this 
would not constitute-a good defense to the claim of the 
plaintiff for the overdraft caused by the drawing of 
the said check by the defendant against his account 
and the mistake of the plaintiff bank in certifying it. 
hi his affidavit he admits that a copy of the account 
was furnished to his attorney, and he does not show 
that the said account does not agree with the amount 
herein sued for, and if it did not agree, the defendant 
should have set forth the said account and shown in 
his affidavit of defense in what respect it did not agree 
therewith. It was the duty of the said defendant to 
set forth his defense, if any he had, instead of which 
he files an ingeniously drawn affidavit. 

This Court, in the case of Fidelity Deposit Co. v. 
United States of America to the use of Smoot. 20 App. 
D. C. 376, which case was affirmed in 187 U. S., 315, held 
that an affidavit of defense, in an action by a surety, is 



not sufficient which sets forth merely that the defendant 
has not sufficient information to be safe in either ad¬ 
mitting or denying the plaintiff’s claim and calls for 
strict proof, with the claim that the defendant is enti¬ 
tled to a jury trial. In that case the surety set up the 
fact that it had no personal knowledge of the contracts 
alleged in the declaration, and had not sufficient in¬ 
formation, in the opinion of the affiant and of counsel 
for the defendant, to be safe in admitting or denying 
under oath the allegations of the said declaration or 
the indebtedness therein, and called for strict proof, 
and that it was entitled to a trial by jury. The Court 
held: | 

“We perceive no reasonable ground, whatever, 
for excepting a surety from a rule plainly appli¬ 
cable to its principal. That he may have no ac¬ 
tual, personal knowledge of the state of the ac¬ 
count between his principal and creditor is of no 
material importance; having voluntarily entered 
into the obligation, he takes it with its burdens, 
one of which is that he is charged with the knowl¬ 
edge of his principal, consequently he must deny 
the justice of the demand under oath or become 
liable, like his principal, to a summary judgment.” 

The appellant in his brief proceeds on the theory 
that there was a full settlement between the plaintiff 
and defendant. No such construction can be drawn 
from the facts of this case. It is clearly an action of 
mistake on the part of the plaintiff in certifying a 
check of one of its depositors, thus causing an over¬ 
draft, the check being cashed at another bank and the 
proceeds of the check being retained by the drawer of 
the check. 

The cases cited by appellant deal with a different 
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situation from that presented in the instant case, and 
none of the cases deal with the situation here. There 
is, of course, an entirely different rule where an at¬ 
tempt is made by the paying bank to hold a payee of 
a check who is not the same person as the drawer. In 
the instant case the action is against the drawer of the 
check, and the fact that the check was certified does 
not change the rule of law that the defendant is liable 
for an overpayment which he receives and appropriates 
to his own use. 

The obligation of a bank to the payee of a check 
which they have certified, at his request, is the same as 
if the funds had been actually paid out by the bank to 
him, redeposited by him to his own credit, and a cer¬ 
tificate issued to him therefor. 

128 A. S. K., 702. 

The theory of the law is that -where a check is certi¬ 
fied as “good” by a bank the amount thereof is then 
charged to the account of the drawer. 

Smith v. Miller, 43 N. Y., 171; 

Meade v. Merchants Bank, 25 N. Y., 148; 

Farmers & Mechanics Bank v. Butchers & Dro¬ 
vers Bank, 16 N. Y., 125. 

Where a bank pays out to a customer, on the cus¬ 
tomer’s own check, an amount in excess of the cus¬ 
tomer’s deposits, under a mistaken belief that the 
amount of the customer’s deposits is sufficient to cover 
the check, it can recover the amount so paid. 

Ann. Cas. 1912 D, 495 (note). 


Bank may recover overdraft from drawer. 

Morse on Banks & Banking, Vol. 1, Sec. 360; 
Franklin Bank v. Byram, 39 Me., 489. 

The text writer (Morse on Banks and Banking) says 
the view that it is wrongful in a depositor to overdraw, 
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leads to the conclusion that the bank may, if it chooses, 
sue him in tort and recover the amount which it has 
paid on his overdraft. “There is no doubt that it 
may sue him in indebitatus assumpsit for money paid 
to his use, the promise to pay being implied. 

Thomas v. International Bank, 46 HI. App., 461. 

The defendant received payment of this money 
through a mistake of fact of the bookkeeper and the 
certifying of the check, and through this mistake of 
fact received money to which he was not entitled. The 
officers of the bank believed, at the time of certifica¬ 
tion. that this depositor of the bank had sufficient funds 
to his credit to entitle him to have his check certified. 
In this they made a mistake. The defendant knew, if 
not precisely, at least generally, the amount of his 
total deposits and withdrawals, and yet he requested 
the certification of his check after he had been told his 
balance was an amount far in excess of what he was 
entitled to, his balance at that time being $26.87. And 
it is futile for the defendant to say that the overpay¬ 
ment to him leaves him in a position where he can not 
be placed in statu quo. The authorities are uniform 
on the proposition that the negligence on the part of 
one who pays money to another under an honest mis¬ 
take of fact is no bar to the recovery of the money so 
paid. 

Mr. Justice Robb, in delivering the opinion in the 
case of Hibbs v. Beall, 41 App. D. C., at page 59$, says: 

“It is a general rule that where money is paid 
by mistake, neither party being in fault, the party 
paying the money may recover it as money paid 
without consideration, as money had and received 
by the defendant for the use of the plaintiff.” 
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Of course, a different question would present itself 
if it would be inequitable to require the defendant to 
refund, and as so stated by the Court, the burden of 
proving that fact rests upon the defendant. 

Hathaway v. Delaware County, 185 N. Y., 368. 

i 

In the case of Strauss v. Hensey, 9 App. D. C., Chief 
Justice Alvey (page 547) said: 

“The case would seem to fall clearly within the 
principle established by many well-decided cases, 
that where money is paid by mistake, neither 
party being in fault, the party paying the money 
may recover it back again as money paid without 
consideration, and therefore had and received by 
the defendant to the use of the plaintiff. Espy v. 
Bank of Cincinnati, 18 Wall., 604. Many cases to 
the same effect are collected and stated by Mr. 
Justice White, in the recent case of Meyer v. Rich¬ 
ards, 163 II. S., 385, 406-410. Gurney v. Wormers- 
ley, 4 El. & Bl., 133. The leading case upon the 
subject of the right to recover money paid by mis¬ 
take of fact, is that of Kelly v. Solari, 9 M. & W., 
54. In that case the money had been paid by the 
plaintiff to the defendant under a bona fide forget¬ 
fulness of facts which disentitled the defendant to 
receive it, and it was held that the plaintiff could 
recover back the money in an action for money 
had and received. In the course of his opinion, 
Mr. Baron Parke said: ‘I think that where money 
is paid to another under the influence of a mistake, 
that is, upon the supposition that a specific fact is 
true, which would entitle the other to the money, 
but which fact is untrue, and the money would not 
have been paid if it had been known to the payer 
that the fact was untrue, an action will lie to re¬ 
cover it back, and it is against conscience to retain 
it, though a demand may be necessary in those 
eases in which the party receiving may have been 
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ignorant of the mistake.’ The other barons were 
of the same opinion.” 

Payments procured through imposition or deceit 
may be recoverd back. 

Louisiana v. Wood, 102 U. S., 294. 

| * 

Where the action of the parties would not have been 
what it was, but for ignorance of particular facts or 
of the law, it constitutes a case of mistake. 

Curtner v. U. S., 149 U. S., 662. 

Advantage taken of clerical error as fraud .—If 
a party contracting with government agents knew 
that a clerical error had been committed, of which 
the agents of the government were ignorant, and 
deliberately intended to take advantage of the 
error to obtain the execution of a contract for the 
payment of so grossly unconscionable a price, or 
if the facts were such that he must be held to have 
known that their action, if understanding^ taken, 
would be in palpable dereliction of their duty to 
their principal, and, notwithstanding, sought to 
profit by it, the character of the fraud, so far as 
the claimant is concerned, is not changed by the 
fact that such action was the result of the negli¬ 
gence or mistake of the government’s agents, un¬ 
tainted by moral turpitude on their part. 

Hume v. TET. S., 132 IJ. S., 406. 

Negligence on the part of one who pays money to 
another under an honest mistake of fact is no bar to 
the recovery of the money so paid. 

U. S. v. Barlow, 132 U. S., 271, 281, 282. 

IJ. S. v. Carr, 132 H. S., 644, 651. 

Appleton Bank v. McGilvray, 4 Gray 518, 522. 

Quimby v. Carr, 7 Allen 417, 419. 

Kingston Bank v. Eltinge, 40 N. Y., 391. 
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Lawrence v. Am. Nat. Bank, 54 N. Y., 432. 

First Nat. Bank v. Behan, 91 Ky. 561, 562. 

See also; Kerr Fr. & Mistake, p. 415. 

The affidavit of the defendant is not sufficient under 
the Rule, and the defendant clearly shows that he 
has no defense to the plaintiff’s claim, in that he re¬ 
ceived the money on an overdraft, retained the same to 
his own use, had ample opportunity before filing his 
affidavit of defense to verify the copy of the account 
which he admits in his affidavit of defense (R., p. 9) 
was furnished to his attorney, and to set up any errors 
therein. The defendant was also apprised, by the 
particulars of demand, of each deposit made by him 
and each check drawn by him, and he should have speci¬ 
fically denied the correctness thereof if any errors ap¬ 
peared in said account. This he failed to do, and at¬ 
tempts to avoid the enforcement of the 73rd Rule by 
alleging that he has no information on which to base a 
defense, whereas, by his affidavit, it appears that a 
copy of the entire account, both debits and credits, had 
been furnished him before the filing of his affidavit. 

It is respectfully submitted that the judgment ap¬ 
pealed from should he affirmed. 

Alexander Wolf, 
Attorney for Appellee. 


February 8, 1920. 













